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BIIMEXYBAHHJI IIOJAPYHKA BI,H.HEHPABOMIPHOT BUT'OOWN JIK
INPEAMETA KOPVYIILHIMHMX 3/ IOUYMHIB

Py06an IlaBriBHa KaTtepuna

KaHAMOAT PUANYHNUX HayK,

AOLIeHT Kadernpu  mpodeciiHUX — Ta
CIIeIiaJIbHMX OVCIITUILTIH

(XepcoHcbkum  daxkynbreT  OpecbKoro
JIepP>KaBHOIO  YHIBEPCUTETY BHYTPIIIHIX
cripas, M. XepcoH, YKpaiHa)

ABTOPOM CTaTTi PO3IVIIHYTO HOPMM aHTUMKOPYIIIVHOIO 3aKOHOOABCTBA YKpaiHu, Ta
BU3HAUeHO KpwuTepil BiAMeXyBaHHS IIOJapyHKa BiJl HeIpaBOMipHOI BUIOAM K IpeaMeTa
KOPYILIMHMX 3710umHiB. OOIpyHTOBaHO HPWHINMIIOBY BiIMIHHICTP MDK HeNpaBOMipHOIO
BUTO/I0I0, sIKa HAJIOXUTH 10 KOPYIHLIVHMX IIPaBONOPYIIeHb i MICTUTh O3HaKM KOPYIIil Ta
MOPYIIeHHAMI OOMeXXeHb Y IPUMHSATTI IoJapyHKIiB CJIyKOOBMMM ocobami, sIKi HajleXaTb 0
MIPaBONOPYIIeHb II0B sI3aHMX 3 KOPYIILie. Y poboTi po3KpUTO Pi3HUIIIO MK IOJAapyHKOM Ta
HeITpaBOMIpHOIO BUTOJIOKI0 3a XapaKTepHVMM O3HaKaMn. TUIbKM HelpaBOMipHa BUTOAa MOXe
OyTu HeMaTepiaJIbHOrO 4y HerpoILIOBOro xapakrepy. Ha BimMmiHy Bifg Hel HmomapyHOK, SIKMV
HaJaloTh / OfepP>XKyIOTh 3a LiHOI0, HVDKYOIO0 MiHiMaJIbHOI PMHKOBOI 000B’SI3KOBO IIOBVHEH MaTu
BapTICHY XapaKTepPUCTUKY.

OkpeMy yBary HpuaUIeHO [OCIPKEeHHIO MOTWBIB, SKVMMWM KepyloTbcs Hajasad i
ollepXyBad, a caMe apryMeHTOBaHO HeOOXiJHICTh BKIIOUEHHS KOPUCIMBOIO MOTWUBY Y
KOHCTPYKIIiI0 KpMMiHaJIbHO-IIPaBOBOI HOPMM. BifcyTHiCTH KOpMCIIMBOTO MOTUBY 3 OOKY
obmapoBaHOro ciIyXXOOBLsI Ma€ cTaTu Ille OOHMM KpUTepieM BiMeXyBaHHS O3Ha4YeHMX
IIPaBOBMX KaTerOpi.

3ayBakeHO Ha HasiBHi y HOpMax 3aKoHy YkpaiHu «[Ipo 3arobiraHms Kopymiiii» oueBMIHi
IIpOrajIMHI, a caMe: BifICYTHICTb y IlepesiKy Oym3bKux ociO pimHOro AsibKa, PilHOI TiTKW,
IUIeMiHHMKa i IwieMinHMIi. BimcyTHi y dpopMyrmoBaHHI [JO3BOJIEHMX IIOJAPYHKIB «3arajlbHO
IIPUHSATHICTh ab0 colliajibHa IOIyCTUMICTh HOApPYHKY» 4K TpaAaulIliliHa prca YKpaiHCBKOTrO
MeHTaJIiTeTy. Y cTaTTi 3a3Ha4a€eThCs PO HEOOXiTHICTh 3aKpillJIeHHS Y KpUMiHaJIbHOMY KOIeKci
Yxpainy oOyMOBJIEHOCTI MK CTOpOHaMM IIpO yroAy HajaHHS-O[ep’KaHHsS HelpaBOMipHOI
BUTOJIML.

Katouo8i c106a: aHTVIKOpYIIIiTIHE 3aKOHOIABCTBO, HEIIpaBOMipHa BUrofa, Xxabdap, MOomapyHOK
CITy>k00BiTt 0cobi, KOpyIIlifiHe IIpaBOIOPYIIeHHs, IIPaBOIIOPYIIeHH 0B 3aHe i3 KOPYIILi€lo,
PpO3MeXyBaHH BUIB BiAIIOBIIaIbHOCTI.

PasrpanndeHmne nmogapka oT HelipaBOMEpPHOV BBITOAbI KaK IIpeaMeTa
KOPPYHIIIMMOHHBIX IIPeCTyIJICHMU

Pyb6an ExaTrepuna IlaBsioBHa

KaHOVaaT OPUONYecKX Hayk,

AOLIeHT Kadpeapbl IIpodeccOHaIbHBIX U
CIleaIbHbBIX AVCIIUIUIIH
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(Xepconckum  daxyiprer  Opmecckoro
rocyapCTBEeHHOT'O yHUBepcuUTeTa
BHYTpeHHUX eI, T. XepcoH, YKpanHa)

ABTOpPOM CTaTbMl pPacCMOTPeHBbl HOPMBlI aHTMKOPPYIIIMOHHOIO 3aKOHOJaTesIbCTBa
YxpauHsbl, 1 ompeaeneHbl KpUTepUN OTIpaHWYeHs ojapka OT HelIpaBOMEPHOW BBITOABI Kak
IpeMeTa KOPPYILMOHHBIX IpecTymwieHniz. OOOCHOBaHHO HPUHIIMIVAIBHOE pasjIndye
MeX[1y HeIllpaBOMePHOVI BBITOOV, KOTOpasi OTHOCUTCS K KOPPYHIIVOHHBIM IIpaBOHAPYIIEHVIAM
U COOepPXWUT IPW3HaKV KOPPYILMW M HapyLIeHVSMV OrpaHMYeHWUVI B HPUHATUU HOAApPKOB
HTOJDKHOCTHBIMY JIMIIAMM, IIPUHAJIeXallIM K [IpaBOHapYIIeHMIM CBSI3aHHBIM C KOPPYIILIVeT.
B pabote packpbITO pasHMUIly MeXy IOgapKOM ¥ HelIpaBOMEPHOW BBITOIOV IO XapaKTepHBIM
npusHakaM. ToJbKO HelpaBOoMepHasi BBITOfla MOXeT ObITh HeMaTepuaJIbHOIO WIN He
IIeHe)XHOTO xapaKkTepa. B omnune oT Hee omapoK, KOTOPBIV IIPEIOCTABIIAIOT / IIOTyYaroT II0
IleHe HVDKe MVHVMAaJIBHOV PBIHOYHOW O0s3aTeIbHO HOJDKEH VIMEeTh CTOMMOCTH (II€HOBYIO
XapaKTepUCTHKY).

Ocoboe BHMMaHMe yAeIeHO WCCIIEAOBAHMIO MOTMBOB, KOTOPBIMU PYKOBOICTBYIOTCS
mmia. ApryMeHTHpoBaHa HeOOXOAMMOCTh BKIIIOUeHMsI KOPBICTHOIO MOTMBa B KOHCTPYKIIVIO
YTOJIOBHO-TIPaBOBOVI HOPMBL OTCyTCTBME KOPBICTHOI'O MOTMBa CO CTOPOHBI OJapeHHOIro
CJIy’Kalllero JOJ/DKHO CTaTh ellle OJHMM KpuTepueM OTrpaHWYeHMs yKa3aHHBIX ITPaBOBBIX
KaTeropuri.

B Hopmax 3akoHa YkpauHbl «O HpemoTBpalleHny KOPPYHIIU» OYeBMIHbBI IpoOesIbl, a
VIMEHHO: OTCYTCTBUE B IlepeuHe OJIM3KMX JIUIL POAHOIO ISV, PONHOM TeTH, IUIEMIHHMKA U
1IeMaHHUIBL. OTCYTCTBYIOT B POPMYJIMPOBKe pa3pellleHHbIX I10/IapKOB TaKas TpaAUIVIOHHbIe
yepTa YKpPaMHCKOTO MeHTaJIUTeTa KakK «00llle IIpreMIeMOCTb VIV COLMaIbHasl JI0ITy CTYMOCTb
nojgapka». B craTee oTMeuaeTcda o HeOOXOOVMMOCTM 3aKpeIUIeHVs B YIOJIOBHOM KOJleKce
Yxpannbel 00yCIIOBJIEHHOCTM MeX[y CTOpOHaMM O Ilepefade ¥ IPUHATUN HelpaBOMepHO
BBITOJIBL.

KatoueBvie caoBa: aHTMKOPPYIIIMOHHOE 3aKOHOMATEJICTBO, HeIpaBOMepHasi BBITOZa,
B34TKa, OAAPOK JOJDKHOCTHOMY JINILY, KOPPYHIIMOHHOE IIpaBOHapyllleHVe, IlpaBOHapyIlleHve
CBsI3aHOe C KOppYyIILVer, pasrpaHYeHNs BUJOB OTBeTCTBEHHOCTL.

Distinction of the gift from unlawful profit in the corruption crimes
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The author of the article reviews the norms of anti-corruption legislation of Ukraine, and
defines the criteria for distinguishing gifts from unlawful benefits in corruption crimes. The
basic difference between the unlawful benefit, which belongs to corruption offenses, is
substantiated. Illicit benefits include signs of corruption. Violations of the limitations in the
acceptance of gifts by officials constitute corruption offenses, for which, first of all, there is an
administrative responsibility.
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When giving a gift to a special subject, signs of corruption are absent. A gift person does
not act in order to incline a special subject to the unlawful use of the authority given to him or
the related capabilities. The absence of such a purpose and illegal interest points to the absence
of social danger in the actions of both parties. There are no grounds for criminal liability in
accordance with Part 1 of Art. 2 of the Criminal Code of Ukraine.

The paper reveals the difference between the gift and the unlawful benefit of the
characteristic features. Only unlawful benefits may be of non-financial or non-monetary
nature. Unlike her, a gift that gives or receives a price, the lower the minimum market must
necessarily have value.

Any other benefits of immaterial or non-monetary nature are, for example, the receipt by
the official of any information on the physical medium or displayed electronically; awarding
her honorary titles, which do not have a state significance; satisfaction of the sexual needs of an
official; lobbying its interests at the relevant authorities, etc.

Gifts can be obtained by an official, subject to several restrictions: the gift meets the
generally accepted notions of hospitality (for example, receiving small gifts during visits of
representatives of foreign states, international organizations, etc.); Receiving a gift will not
violate these prohibitions (that is, the receipt of gifts is not connected with the decision making
in favor of donors, and the gift is not carried out by a subordinate official); the cost of a gift does
not exceed the cost of one or two subsistence minima (as of 2017, a gift may not be more
expensive than 53 euros, and in a year the official can accept gifts for a sum not more than 106
euros).

It is noted that there are obvious gaps in the norms of the Law of Ukraine "On Prevention
of Corruption", namely: there are no "general acceptability or social admissibility of gifts" in the
formulation of permitted gifts as a traditional feature of the Ukrainian mentality.

Absence in the list of close persons who are allowed to give gifts to officials: his uncle, his
aunt, nephew and niece. The article states the necessity of consolidation in the Criminal Code of
Ukraine of the terms of the agreement between the parties about unlawful benefits. The
necessity to include a motives of self-interestn the article on corruption crimes in the Ukrainian
Criminal Code is argued.

Key words: anti-corruption legislation, unlawful profit, bribe, gift to official, corruption
offense, offense related to corruption, delineation of liability.

ITocranoBka mnpo6iaemn. HeoOximHicTe po3MeXyBaHHS HeIpPaBOMipHOL
BUTOAM 1 3BMYAMHOTO IIOfapyHKa oueBmagHa. OcoOimMBOI akTyasIbHOCTI BOHA
HaOyJs1a came IiciId KapAMHAJIBHMX 3MiH Y aHTUKOPYIILIMHOMY 3aKOHO/ABCTBI 3
2013 poky, siki nosgranm y suxoueHHi i3 KK Ykpaiam nonsTrs xabapa ta nossu
HOBOI'O U1 KPVIMiHaJIbHO-IIPaBOBOI'O 3aKOHY ITOHSTTS HeIIpaBOMipHOI BUTOAW.
[IponoBXeHHAM TaKuX CYTTEBMX IIlepeTBOpeHb CTaJla OCTaTO4YHa BigMOBa
3akoHoOpaBLa y 2015 poni Bif BU3HaYeHHS MiHIMaJIBHOTO PO3Mipy HelpaBOMipHOL
BUTOOM HeoOXimHoro s KBaslidikallii cTaTet, sIKi Iepemdadayit KpUMiHaIbHY
BiANOBiJa/IbHICTE 3a Taki nOif (cr. 354 «llimkyn mpariBHMKa [gep>KaBHOIO
IIOIIPVEMCTBA, YCTAaHOBM YU  oOpradisamii», cT. 364-1 «350BXnBaHHA
IIOBHOBa)XXEHHSIMI CJTY>KOOBOIO 0CO00I0 IOPMAMYHOI 0COOM IIpMBATHOTO IIpaBa
He3aJIeXXKHO Bi opraHizalitHO-TIpaBoBOi dopmm», cT. 365-2 «3110BXMBaHHA
IIOBHOBaXXEHHSMM ocobamy, $Ki HagaloTh IyO/iIiyHi IOCIyrm», CT. 368
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«[TpuvtHgaTT TIpomo3uniiil, o0ilgHKM abo ojep’kaHHS HeIPaBOMIpHOI BUTOOM
CIIy>K00BOIO 0Cc000t0», CT. 368-3 «Ilimkym ciryx060BOi 0cOOM IOPUANMYHOI 0CcOOM
IIPMBATHOTIO IIpaBa He3aJleXXHO BiJl opraHisalirtHO-IIpaBoBoi dpopmm», cT. 368-4
«Iligpkymm ocobwu, sgka Hagae mnyOsiunHi 1ociyrm», cr.369 «I[Ipomosuiis abo
Ha/JaHHS HeIIpaBOMIpPHOI BUTOAM CIIyXXOOBi1 0coli», cT.369-2 «3510BXMBaHHSA
BivmBoM» KK Ykpainm). Temep He icHye WiTKoOi BapTiCHOI MeXi IS
HeIpaBOMIpHOI BUTOAM, 1 BIACYTHICTh CKIaAy KOPYIILIVHOIO —3JIOYMHY
II0B’$13aHOIO 13 HeIPaBOMIpHOIO BUTOHOI0 (0OillsiHKa, ITPOIIO3NLIisl, HaJJaHHS 4u
oflep>KaHHS) BUPIMIyroThcs Ha mifcTasi 4. 2 cT. 11 KK Vkpainu, sika BusHaudae
IIOHATTS MaJIO3HAYHOCTI JIisTHHA.

ITpunusTtra 3akoHy Ne 1700 «ITpo 3anmobiranHs Kopyiiii», 0e3yMoBHO, OyJi0
BUTpeOyBaHO 4YacoM Ta Majio O 3aJOBOJIBHUTM OYiKyBaHHSI CYCIUJIbCTBA IOMO
KOHKpPEeTHMX KPOKiB B Mi€Bil1 OOpoTHOi 3 KopyIilliero B Hamiin kpaiHi. Ha >xaib,
HeOOXiIHICTP TaKMX KpOKiB, B yMOBax OOMeXeHOro 4Yacy, 3yMOBWIA
HeJIOCKOHAJIICTh 1IbOro 3aKOHY B YaCTVHI MOOYA0BM UiTKOI cucTeMu OOpOTBOU 3
KOPYIILII€I0, 3aCTOCYBaHHS HEBOAIVIX IOPUAWMYHMX KOHCTPYKIIV, HeBpaxXyBaHH:
IIPVHIINIIIB IIPaBOBOI BM3HaueHOCTI (yMoBa 3a0e3leueHHs Ilepe0adyBaHOCTI
3aCTOCYBaHHS IIPaBOBOI HOPMMU), SICHOCTI 1 HeIBO3HAYHOCTI IIpaBoBOl HOpMM. ToX,
3 OIJISAy Ha 1le JOCUTh HeOJHO3HAYHOIO 30a€ThCA HOPMa, IO perjlaMeHTye Take
CyCIIUIbHe sBUIIle $K JapyBaHHS 0co0i, sika yIIOBHOBakeHa Ha BMKOHAaHHS
JyHKIIi fepkaByt aOO MiClIeBOTO caMOBpPsiTyBaHHS.

AHasi3 octaHHIX JocigkeHb i myOsikanin. PosmisimysaHa npobriema Mae
KOMIUIEKCHUV XapaKTep i ToOMy pi3Hi ii aclieKTu BifoOpakeHi B HAyKOBMX IIparisax
IIPO KPUMIHaJIBHY BiOIIOBIJAJIBHICTE 3a KOPYILINHI 371094MHM. 30Kpema, I
murtanHa  goormpkysam  ILIL Aappymko, O.IO. bycon, C. B. I'isiMuyk,
IO. B. I'pomenpkum, 1O. B. Iromin, O. O. dynopos, K.1I. 3agos, B. M. Kupnuko,
M. B. Kouepos, I'.C.Kpamunk, B.M.Kyu, M.IL Menbauk, I €. MeseHiiesa,
. I'. MmxariieHKo, B. O. HaBpoubkmnz, B. I. Ocamumniz, A. B. CaBueHko,
T. 1. Cnynpka, B. I. Trotrorin, M. 1. Xasponrok, ®. B. [llnmancexuii, H. M. Spmur,
O. 1. SlpoireHKo Ta iH.

Mertoro cTaTTi € cripoba BU3HAUMUTI KpUTepii BiiMe)XXyBaHHS IOAapyHKa Bifl
HeITpaBOMIPHOI BUTOIV K IIpeMeTa KOPYIILIIMHMX 3/I0YMHIB.

Bukiiag ocHOBHOro Marepiainy.

IIpoGsieMa KpuMiHaJIBHO-IIPABOBOIO aHaJIi3y HeIPaBOMIpHOI BUTOOM SIK
IpeaMeTa MiKYIy IIOPIBHSAHO He HOBa [Id Teopil Ta IMpaKTVKM KPUMIHAIBHOIO
npaBa. Tak, 30KkpeMa, y Teopil KpMMiHaJIbHOIO IIpaBa BUOKPEMJIIOBABCSI T. 3B.
xabap-minKyr, kKo nmpeaMeT xabapa BpydaeTbcs IIOCaA0Bi 0co0i O BUKOHAHHS
B iHTepecax xabapopgaBli 3yMOBJIEHMX 3 HUM i1 abo IepemaeTbcs I10CAIOBIN
0co0i miciTst BUKOHAHHS IeBHMX [Iill B iHTepecax xabapoaslis, ajie poOUThCS 1ie
3a IIOIIepeIHbOIO IOMOBJIEHICTIO MDK yd4acHMKaMM Jadi-ofepKaHHs xalapa.
Xabap-BuHaroposa, Koy IIpeameT xabapa IepeIaeTbcs OCaIoBivl 0co0i Imicits
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BUMHEHHS HEIO BIANOBIIHMX iVl B iHTepecax xa6apona13uﬂ, HaBITPh SKIIIO TakKa
He3aKOHHAa BMHAaropoga He OyJia 3yMOBJIeHa IOIepedHBbOI0 JOMOBIIeHicTIO [1, c.
66]. HocinimkenHs mpeaMeTa xabapHMIITBA, a 3rOAO0M i HifgKyIy, Oyio po3BuHeHa
y 3B’$3Ky 3 IMIUIeMeHTalli€l0 y KpMMiHaJIbHUM KOo[eKC YKpaiHM MiKHapOIHMX
AHTUKOPYIILIIVIHUX CTaHAAPTIB.

Y 3B’43Ky 3 mmM y cHeliaJIbHIN JiiTepaTypi po3poOssumics AMCKYCivHI
IIUTAaHHY II[O0 3MICTOBOTO HAIOBHEHHS IIOHATTS “xabap-minkymn”, vioro
MaTepiaJIbHOIrO Ta HeMaTepiaJIbHOrO XapaKTepy, IIpobiieM MaTepialbHOI OLIIHKM
VIOTO PO3Mipy, MOXJIMBOCTI Ta MOLUIBHOCTI IIPUTSTHEHHS BWHHOIO IO
KpVMiHaJIbHOI BIIIIOBIJAJIBHOCTI 3a T. 3B. “OpiOHMI xabap” Tomio. B ocranHix
KpVMiHaJIbBHO-IIPAaBOBMX [JOC/I/DKeHHSX IepeBakKHO aKIeHTyBajlacsd yBara Ha
3’dcyBaHHI IIOBHOTY Ta IIOCJIJIOBHOCTI iMIUIeMeHTallil y BiTUM3HsIHe KpVMiHaIbHe
3aKOHOJJABCTBO IIOJIOKEHb MDKHApOAHMX CTaHAaapTiB KpumiHaibHOI KOHBeHIIT
1po 0opoTe0y 3 Kopymuiero PE 1999 p. Binrak oOrpyHTOBYBaiacsi HEOOXiTHICTD
yHidikaril noHATTs “HempasBoMipHa Buroga” y Pi3HMX HOPMAaTMBHO-IIPABUX
aKTax y MeXaX aHTUKOPYIIIIMIHOIO 3aKOHOAABCTBa YKpaiHW, 3[iViCHIOBaBCS
IOPiBHSUTBHO-IIPABOBUI aHaJIi3 HeIIpaBOMipHOI BUToayM Ta Xxabapa, BUBYaIOCH
CIIIBBITHOIIIEHH: 3MIiCTy HeIpaBOMIpHOI BUTOAM $K IIpeaMeTa KOPYIHIIIHOIO
IOisTHHS 1 K TIOTO MeTa, PO3 SICHIOBAJIVICS HOBI IIOJIOKEHHS IIIOI0 3MiCTOBOTO
HaIIOBHEHH: IIpeaMeTa HeIlpaBOMIpHOI BUTOAM, YTOYHIOBAIVCA OKpeMi O3HaKMu
HeIIpaBOMIPHOI BUIOA4M, IO 3arajloM Ma€ 3Ha4yeHHd JUId IIOJIerlIeHHs
IIPaBO3acTOCyBaHHSA aHTUKOPYHIHMHMX II0JIOKeHb KPUMIHAJIBHOIO 3aKOHY
Yxpainn. Ilpm 1pOMy O3HaKM HeOpaBOMIPHOI BUIOAM CUCTEMHO He
OOCILKYBaJIUCd, IO He CIpUsie ULUICHOMY VSBJIEHHIO 0CODIMBOCTEN
HeIIpaBOMIPHOI BUTOOM fK IIpeAMeTa INOKYIly 3a KPUMIHaJIBHUM KOIEeKCOM
Yxpainn.

Tenep mio crocyerhbcst TmogapyHKiB. TyT HiXTO He OOMeXeHUV B TOMYy, IO
MOXe IIpUMHSATM IOfJapyHOK. BiH npuiiMaeTbcs aOCOIOTHO Oyab-gKOIO
JIOIVIHOK He3aJleXHO Bifm 1ioro mnpodecinHol misuibHOCTL. BiH mapyerbces
Oe3orlaTHO, B TOWM Yac $K BCiM 3BUMYHMI Xxabap (Ha TemlepilHiV dac
HeIllpaBOMipHa BUIoJla) JA€ThCA 3a BUMHEHHs abo OOIISHKY 3pOoOWUTHU SIKYCh IO
I10Ca/I0BOI0 0CODOI0 Ha KOPUCTh TOTO, XTO [Ja€ HeIIpaBOMipHY BUTOmy abo IIomo
TpeTix ociO.

IIpore cmip 3asHAUMTH, IO HEKOINTOBHICTh HEIPaBOMIPHOI BUIOAM He
CBIIYMTHh OAHO3HAYHO, IO CKJIaJy 3/I04MHY He Oypae. 1 HaBmakm momapyHOK
BapricTio y noHaz 1000 rpH. He o3Hauae 3a00pOHY Y 10T0 IIPUITHATTI CITyKOOBOIO
0co00I0 4Yepe3 KpuMiHaJIbHY BiIOBiaJIbHICTb. 11 po3MeXyBaHHs yKa3aHMX
KaTeropit 3pepHeMocsl 110 ix BU3HaueHb. 3akoH YkpaiHu «IIpo 3amoOiraHHs
Kopymiii» Bif 14 xxostHA 2014 poky nependauvae: HenpabomipHa 6ueoda - € TPOIIOBi
KolITK abo iHIle MaViHO, IlepeBaryi, IIUIBIM, IOCIYTY, HeMaTepiaslbHi aKTVBY,
Oyap-sKi iHII BUTOAM HeMaTepiaJIbHOTO UM HErpoIIOBOrO XapakTepy, sKi
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OOIIISAI0Th, TPOIIOHYIOTH, HAaJAIOTh a00 O1epXXyIOTh Oe3 3aKOHHMX Ha Te IIi/ICTaB;
no0apyHox - TPOIIOBI KomITM abo iHIe MalHO, IlepeBary, IIUIBIY, IMOCIYTW,
HeMaTepiaJIbHI aKTMBM, gKi HaJaroTh/OfepXXyIoTb Oe3oruiaTHO abo 3a IIiHOIO,
HVDKYOIO MiHIMaJIbHOI PYMHKOBOI.

I3 3a3HaueHVX IIOHATH OOpa3y MOXKEMO BKasaTyU Ha IIPMHIUIIOBY Pi3HUILIIO,
sKa iCHye MK HMMI: TUIbKM HellpaBOMipHa BUTojla MoXke OyTy HeMaTepiaJIbHOTO
4l HeTPOIIOBOTO xapakTepy. Kpim Toro, 3ayBakeHHs, 1110 IOJapPyHOK HaJalOTh /
OIIePXXYIOTh 3a I[IHOI, HVDKYOIO MiHiMaJIbHOI PMHKOBOI yKa3y€e Ha MIOrO BapTiCHY
XapaKTePVICTUKY.

IToHATTS NOmapyHKIB € MEHIIVM 3a 00CATOM i CTOCY€TBCS JIMIIIe TaKMX [Iil, sIK
iX HagaHHS/oOfep)XaHHs, a IIOHATTS HEPaBOMIpPHOI BUIOAM CTOCYETBHCS
OOIIIIHKY, ITPOIIO3MLIil, HaZlaHHH i oJlep>KaHHs TaKoi Buroau [2].

KpiM TOro, moHATTsI HOmapyHKa I aHTUKOPYIIIIHOIO 3aKOHOIABCTBA
HaOyJIO0 iHIIOro 3aKOHOOABYOIO BU3HAYeHHs, IIOPIBHSAHO 3 BU3HAYeHHSIMU
JapyHKa 1 nmoxeptsu B lLluBUibHOMY Komekci YKpaiHM Ta IHINMX 3aKOHax
Ykpainu. Lle o3Hauae, 1110 IIpy KOHKYPeHIIil BiAIIOBIIHIX HOPM IIepeBary MaroTh
pO3ITIAAyBaHl CIleliaylbHI IIPUIINCK aHTUKOPYIILIIHOIO 3aKOHOABCTBA IIIOIIO
IIOJaPYHKIB, $AKi CTOCYIOTBCSA $AK VIOTO BHU3HA4YeHH:d, TaK 1 peryJroBaHH:A
CYCIIUTbHVIX BIAHOCUH 110110 HuX. Li caMi mpummicy MaroTh BUpillajibHe 3HAUYeHH
1 Opu  KBadidpikamil KOPYHIIMHMX  3JIOYMHIB  Ta  aJMiHiCTpaTMBHUX
IIpaBOIIOPYIIIeHb, IIOB d3aHMX 3 KOPYIILi€eo [2].

[Ipu BupilIeHH] IUTaHHS PO BiANIOBiHaJIBHICTE BUHHMX IOCAAOBMUX OCi0 y
Kopymuii, pAii (abo Oe3misuIbHICTB) sAKMX He OOYMOBJIeHI IOIepeTHbOIO
JIOMOBJIEHICTIO, CJIif] 3BepTaTM OCOOJIMBY yBary Ha MOTMBW, SKUMM KepyBaBCd
HajaBa4y, 1 Ha IIpegMeT caMoi HellpaBoMipHOI Buroan. CaMe MOTUB HigKyIIUTHU
II0CaJOBILI  OJHO3HAYHO CBIAUMTL HpOo Oii, $KI IMANafgaoTb i HOPMU
KPUMIiHaJIBHOTO 3aKOHY. Y CBOIO uepry 3 OOKy I10cajioBOi 0COOM KOPUCIVBU
MOTMB 30araTmTiucs MPsIMO YKa3ye Ha KOPYHLIMHMI xapakTep fin. Haxanp Ha
croropHimHii geHb KK VYkpainu He MicTUTh OKpemol BKa3iBKM y CTaTTsX
KOPYIIIHMX 3JI04MHIB PO OOOB'SI3KOBY HASBHICTb Yy [OifIX BMHHOIO caMe
Kopucimoro MotuBy. ITpo Taky HeoOXigHICTH B)Ke HeOZHOPa30BO 3a3HavdasIv
iHmi Haykos1i [3].

Bermyunt MOBy mpo MOTMBM OTpMMaHHSA IIOHAPYHKIB, MaeMO CHOMpaTHCS Ha
II0JIOKeHHSI paHillle 3a3HaueHOro 3akoHy Ykpainu «IIpo 3anobiranHs Kopyiii»,
y S{KOMYy YyKa3aHO IIpo OOMeXeHHs IIOoAo ix omepXaHHS (cT. 23): ocobaM,
YIIOBHOBa)XXEHVMM Ha BMKOHaHHA YHKIIN JepXkaBu abo  wicieBoro
caMOBpsdyBaHHs, 3a0OpoHsA€TbcA OesrnocepedHbO abo dyepe3 iHIIMX OcCiO
BUIMaraTy, IIPOCUTY, OfepKyBaTy MOJAPyHKM jId ceOe un Ormm3bKmx iM ociO Bifg,
IOpUANMYHMX a0o dismuHMX 0ciO y 3B'43Ky i3 3[iVICHEHHSM TaKMMM OcobaMm
MISUTBHOCTI, IIOB'SI3aHOI 13 BMKOHAHHIM dyHKLIN pepxaBu abo wMicreBoro
caMOBpsayBaHHSA. TOOTO 3a YMOBM HOPYIIEHHS JaHOTO OOMEXeHHs He 3aJIeXKHO
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Bi/l BapTOCTIi ITOZIapOBaHOrO, 1le MOXKe OyTM pO3IiHEHO SIK HellpaBOMipHa BUrofa i
y HOJaJIbIIIOMY KBaJlidpiKOBaHO BiIIOBIIHVIM YMHOM (OKPiM MaJIO3HaYHMX [IisSHB).

Takox mammM 3akoHOM Yy crarri 24 «3amoliraHHA — Ofep KaHHIO
HeIIpaBOMipHOI BUroayu ado IlofapyHKa Ta IOBOKeHHS 3 HUMM» BU3HA4YeHO
QJITOPUTM [iVl, SIKUV [O3BOJIAE BU3HAYWTY, IO IMOCAOBellb He Ma€ HaMipy
He3aKOHHO 30aratuTiucsa. Tak, ocoba, yIlOBHOBakeHa Ha BMKOHAHHS (PYHKIIIN
IepkaBy abo MICIIeBOrO CcaMOBpsiIyBaHHs, IPUPIBHSHI J0 HMX 0coOM y pasi
Ha[IXOKeHHsI IPOIO3MUIIil IIOAO0 HelpaBOMipHOI Buroam abo IofapyHKa,
He3BaKAIOUM Ha MpPMBATHI iHTepecw, 3000B’sd3aHI HEBIOKIIQTHO BXUTM TaKMX
3axofiB: 1) BiAMOBUTHMCSA Bif, HPOIIO3MIIT; 2) 3a MOXJIMBOCTI imeHTMUiKyBaTV
0co0y, siKa 3po0wIIa MPOIO3UILi0; 3) 3aTyUNTH CBiIKiB, SKIIO Iie MOXJIVBO, Y TOMY
4yCI 3 YMola CHiBpOOITHMKIB; 4) IIMCBbMOBO IIOBIIOMUTW IIPO IIPOIIO3MUIIIIO
Oe3sriocepeTHBOrO KepiBHMKA (32 HasBHOCTI) a0O KepiBHMKA BiITIOBIJTHOIO OpraHy,
IAIPUEMCTBA, YCTaHOBY, OpraHisallii, clielliaJIbHO YIIOBHOBaXeHMX Cy0 €KTiB y
cdpepi mpoTVAil KOPYIILIii.

IIpn HapaHHI HomapyHKa CcIeliaJlbHOMY CyO'€KTy IIi O3HaKM KOPYIILIl
BIZICYTHI 3a BU3HA4YeHHSAM. BinCyTHICTP O3HaK KOPYIILIlI O3HaA4ae€, IO TOVI, XTO
HaJla€ IIOJAPYHOK, [li€ He 3 MeTOI CXWINTH CHeliaJIbHOro cy0’eKTa [0
IIPOTUIIPABHOTO BUKOPWUCTAaHHSA HaJaHMX VOMY CJIY>KOOBMX IOBHOBaXe€Hb UM
IIOB A3aHMX 3 HVMM MOXJIMBOCTeN. BifCyTHICTP Takol MeTM ¥ He3aKOHHOIO
iHTepecy BKasye Ha BiJICyTHICTb CyCIIUIbHOI HeOe3[euyHOCTi B [isix 000X CTOpiH i
IiOCcTaBy I KPVMMIHaJIBHOI BiOmloBimasibHOCTI BignosBigHO 10 4. 1 cr. 2 KK
Yxpainu [2].

Buxopgaum i3 BuIeBMKIameHOro, MOXeMO BW3HAUWUTK, IO KpuUTepieM
PO3MeXXyBaHHS HellpaBOMipHOI BUTOAM i HMogapyHKa MOocafoBil ocobi, y mepIiry
Jepry € MOTVBY, SIKMMV KepPYIOTbCA HajlaBad 1 ofgepXXyBad.

bynp-4Ki iHIIl BUromy HemaTepiaJIbHOIO Y HEerpOIIOBOIO XapakTepy - 1ie,
HaIIlpUKIIa[l, OTPMMAHHS CJIy)XOOBOIO 0co00r0 Oyap-sKmx BimomocTell Ha
MaTepiaJIbHMX HOCisIx a00 BitoOpakeHi B eJIeKTPOHHOMY BUIJIA/i; HATOPOI KeHHS
1 moyecHMMM 3BaHHAMM, III0 He MAlOTh [IeP>KaBHOIO 3HAYEHH:; 3aI0BOJICHHSA
CeKCyaJIbHUX I10Tped ciIy>k00BO1 0coOu; j100itoBaHH 1i iHTepeciB y BiAIOBIIHMX
1IHCTAHIIISIX TOIIIO.

HapyHKN 1 moXepTBM MOXYTb OyTM OTpMMaHi CIy>XOOBOIO 0COOOI0 IIpm
JOTPVIMaHHI KUJIbKOX OOMeXeHb:

. IX OTpMMaHHS BiOIIOBila€ 3araJlbHOBM3HAHVM VSBJIEHHSAM IIPO
TOCTVMHHICTh (HaIpMKIIaj, Ofep KaHHS HeBeJIMKNMX IHOHAapyHKIB IIif] Jac Bi3WUTIB
IIpe/ICTaBHIMKIB iIHO3eMHVIX Jlep>KaB, MDKHapPOIHVIX OpraHi3aliin Ta iH.);

. iX OTpMMaHHA He IOpyIIlyBaTMMe 3a3HadeHMX 3a00poH (TOOTO,
OTpPMMaHHS [apyHKiB He IIOB's3aHe 3 YyXBaJleHHAM pillleHb Ha KOPWUCTb
JapyBaJIbHUKIB, a TaKOX [JapyHOK He 3MiVICHIOETbCS IIJIeIJIO II0CaL0BOIO
0Cc00010);
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. IX BapTiCTh He IIepeBUINyE OOVH IIPOXUTKOBUI MIiHIMyM IS
Ipalie3gaTHIX 0Ci0, BCTAHOBJIEHUV! Ha JIeHb IPUMHSATTA I0JapyHKa, OJJHOPa30Bo,
a CyKyIIHa BapTiCTh TaKMX IOJIAaPYyHKIB, OTPMMAaHMX Bifl OJIHi€T ocobu (rpyrm ocio)
IIPOTATOM POKY, He IIePeBUINY€E IBOX IPOXUTKOBMX MIHIMYMIB, BCTaHOBJICHIX
IS ITpalie3gaTHoT 0coOm Ha 1 ciuHs TOro poKy, B IKOMY IIPUMHSTO IOIAPYHKIA.

HagBHicTb Takmx BUHATKIB y 3aKOHOABCTBI IIOSICHIOETbCSA TUM, IO
oOMeXXeHHsI IS Oci0 Iiff Yyac IPOXOIKeHHs CJIY>XKOM B Jep’kaBHMX OpraHax Ta
OopraHax MiCIIeBOIO CaMOBpsIyBaHHS MOBMHHI OyTu mnponopuinmHuMn. @Daxr
repeObyBaHHS Ha CJIyXOi He MOBMHEH CTaBaT HPUYMHONIO IS IIePelIkof, B
OTpMMaHHI IIOJAapPYyHKIB BifJ, cBOiX poawdyiB (HapuKiIaz, IIif 4Yac IPUBITaHHS 3
JHEM HapOIPKeHHs, OHPYKeHHs, HapOKeHHS OWTMHM TOIIo) abo ydacTi B
posirpariii IIpusis 1 T.J,.

3akoH «[Ipo 3amobiraHHS KOpyIIil» He [Ja€ ONHO3HAYHOI BiATOBiAlI Ha
IIWTaHHY, SKIIO II0CAJIOBLIO Oyde HaJaHO IIOJAPYHOK Yy MeXax IIpOsIBiB
TOCTMHHOCTI, ajle VI0ro BapTiCTh IepeBuIllyBaTMe IteperndadeHi ooMexeHHs (50
% MPOXXUTKOBOTO MiHIMyMY).

Y TakoMmy Bumanky HeOOXimHO BM3HATU LieMl JAapyHOK 4K IOJapyHOK
TepUTOpiasIbHIV I'poMajli, KOMyHaJIbHill yCTaHOBI UM OpraHisariii (KOMyHaJIbHOIO
BJIACHICTIO) HepefaTyt OpraHy, YCTaHOBI UM OopraHisallil y HOpsAKY, BUSHaYeHOMY
Kabinerom MinicTpis Ykpaiau. Ilepenannus y KoMyHaJIbHY BJIACHICTBh ITOAIOHOTO
JapyHKa OJHOYacHO Oyle BMHSTKOM i3 3a00OpoHM oOpraHaMm MicCIIeBOTrO
CaMOBPsiIyBaHHS OHepXKaHHs Bif QisvuHMX, OPUONYIHMX 0ci0 Oe30IuIaTHO
IIOCITYT YU MaviHa.

ITopymieHHst 3a00poH i oOMeXeHb WIOAO IIOJAPYHKIB i IIOXepTB TATHE 3a
coOo10 BIANOBiIAIBHICTE, HependauveHy crarrero 172-5 KVYAIIL HeobOxigHo
BU3HAUMUTM MOXJIMBI CKJIaJHOCTI Hpu KBasidikalii aaMiHiCTpaTMBHOIO
IIPOCTYIIKY i 3JIOYMHIB Y BUIJISAL Oflep>KaHHS HellpaBOMipHOT BUroAu (CTaTTs 368
KKY) ta He3zakonHoro 30arauenHs (crarrs 368-2 KKY). BignosinHo 10 3akoHy
IOPYIIeHHs 3aKOHOaBumx OOMekeHb 0[O OflepKaHH: IOAapPYHKIB BU3HAETHCS
He KOPYIILIMHMM, a JIUIIe II0B I3aHUM 3 KOPYIIII€0 IIpaBoHopyIleHHsIM. Y cT. 1
TOrO caMoro 3aKOHY IIPaBOIIOPYIIIeHHs, IIOB s3aHe 3 KOPYIIII€I0, BU3HAUeHO SIK
HisTHHA, 10 He MICTUTb O3HaK KOPYIILIii, ajie IIOPYIIye BCTAHOBJIeH]I 1M 3aKOHOM
BUMOTY, 3a00poHM Ta oOMexeHHs. OTXKe, HaJIeXXHICTh IIOPYIIeHHS OOMeXeHb
IIOAO IIOJAPYHKIB 10 IPaBOIOpPYILeHb, IIOB'd3aHMX 3 KOPYIILI€I0, O3Haydae
BIZICYTHICTb Yy HbOMY O3HaAK KOPYIILil, IO YHEeMOXXJIVBJIIOE BiJHECEHHS TaKOI'O
MIOPYIIEeHH 10 TUX, AKi OXOIUIIOIOTBhCA cTarTamu 354, 368, 368-2, 368-3, 368-4,
369, 369-2 KK, ockitbky B nmx crarrsax KK BignosigHo 10 pyMiTku 1o cT. 45 KK
reperOaveHi KOPYIIIITIHI 37T0YMHY, B SIKMX 3aBX/IV € 03HaKV KOPYIIIIil.

Ha cporopHimHin geHb BMHMKAIOTh HUTAHHS IIIOO0 IIepeiiky ociO, SKMx
3akoH YkpaiHm «[Ipo 3amobiraHHs Kopymiil» BimHic g0 OIM3BKMX, a caMe:
YOJIOBIK, [OpyXwHa, OaThko, MarTy, BiTYMM, MadyXa, CHUH, HIO0YKa, [aCUHOK,
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najuepka, pigHmUM Opart, pigHa cectpa, ain, 0ada, mpasin, mpadada, BHYK, BHyYKa,
IIpaBHYK, IIpaBHyYKa, 34Th, HEBICTKa, TeCTb, TeIlla, CBEKOp, CBEKpyXa,
YCUHOBJIIOBAY Ul YCMHOBJIEHU, OIIIKYH 4M IiKTyBaJIbHUK, 0cODa, sika repedyBae
IIiJI OMiKOIO abo IiKJIyBaHHAM 3raJlaHOrO cy0’eKTa, i Bill, AKMX [TO3BOJIAETHCH
OTpUMaHHS IOJAPYHKIB Oe3 oOMexeHH: ix BapTocTi. He cxiiagHO mmomMiTiTh, 110
Lle/l Ilepeslik Bigpi3HAETbCA Bifl 3BUYHOIO IepesiKy OJIM3pKMX PpOANYiB
repe10a4eHoOro CrHajgKoBMM IIpaBOM, B OCHOBY $KOTO IIOKJIaJleHO CTYIIiHb
CIIOpiIHEeHH:. 3BMYAalHO, 110 aHTUKOPYIILiVIHe 3aKOHOIABCTBO IIe He CIIaIKOBU
KOZIeKC, ajyle K BM3HAUUTM CUTYyallilo, KOJIVM PigHUNI IOs8ApKo / TiTKa JapyloTh
CBOEMY IUIEMIHHWKY, SKWUV IIpallloe€ CIIyKOOBOIO 0co0O0r0 dacTuHy KBapTupmu? Y
repestiky Oym3bpKMx ociO pimHMUI A911bK0/ TiTKa He BKas3aHi, TOOTO He HasleXaTb /10
TaKMX i He MOXYTb JapyBaTy HOJapPyHKM IUIeMiHHUKY-CITy>kK00BLII0. BpaxoByroun
BUIIEBMKIIaJIeHi OOCTaBMHM poO3MeXyBaHHsS IIOfJapyHKa BiJf HeIIpaBOMipHOI
BUTOIM, MOXEMO BIJI3HAUNUTH, IO KpUMiHajIbHa BIANOBIJAIBLHICTE Yy JaHOMY
BUIIQAKy He MOXXe HacTaBUTKU amnpiopi. BriM, y pasi nmpumHATTA moOgapyHKY
CIIy>KOOBIIS CJIifl HPUTAraTy A0 aAMIiHICTpaTMBHOI BiAHOBiZaJIbHOCTI 3a cT. 172-5
KYAII? I3 Takoro mo3uili€ro 3aKOHOABCTBA BaXKKO ITOTOAMTICS, aflkKe OYeBUIHM
€ HeBUIIpaBaHe YTUCKaHHS 3arajbHOIIOACHKMX IIpaB CTy>KOOBLIiB, 1 3aKIaJaHHS
y aHTMKOPYILIIVTHOIO 3aKOHOAABCTBa PyHAaMeHTaIbHIX 11e i3 BagaMi.

Bucnoskn: OTxe, BifMeXyBaHHs IOJIapyHKa Bil HEIIPaBOMipHOI BUTOIM SIK
IIpeaMeTa KOPYHLIVHMX —3JI0YMHIB  CJIiJ,  3[IVICHIOBATVI  COMPAO4YNCh  Ha:
1) npyHLIMIIOBY BiOMIiHHICTE MK KOPYIILIVIHMMM IIPaBOIOPYIIEHHAMM, KOTpi
MICTATh O3HAKM KOPYIIil (0O SAKMX HaJIeXUTh HeIlpaBOMipHa BUroaa) Ta
IIPaBOIIOPYIIeHHAMN IIOB SI3aHMMI 3 KOPYIIIi€o (MOpyIlIeHHs OOMeXeHb Y
HNPUVHSATTI IOJaPyHKIB CJIyKOOBMMM ocobamu); 2) TUIBKM HellpaBOMipHa BUTrofa
MOXe OyTu HeMaTepiaJIbHOTO UM HeTrpOLIOBOTO XapaKTepy, Ha BiIMiHY Bif Hel
IIOJAPYHOK, SIKUV HaJaloTb / OOEPXYIOThb 3a I[iHOI, HIDKYOK MiHIMasIbHOI
PVMHKOBOI OOOB’SI3KOBO IIOBMHEH MaTW BapTiCHY XapaKTepUCTUKY; 3) MOTWBY,
AKUMIU KepyIOTbCs HajaBad 1 ofepXyBad, a came BIICYTHICTb KOPMCIVBOIO
MOTMBY 3 OOKy 00JapOBaHOIO CJIy>KOOBIIS.

IlincymMoBytoum BUKJIaZleHe, 3ayBaXXIMO Ha TOMY, IO BUIIMCATM aOCOIIIOTHO
yCl MOXJIVIBIL XXWUTTEBI CUTYALIiI 3a yciMa BMMOraMy 3aKOHOAaBUYOl TeXHIKM y 3aKOHI1
Yxpainn «Ilpo 3anobiraHHs Kopymiiii» cripaBa He 3 Jlerkmx. Y cBoro yepry KK
YkpaiHu, 9K nOepmomKepero KpMMIHaJIBHOI — BiOIIOBiNAIbHOCTI  BMMAarae
KOHKPETMKM 1 CMCTEMHOCTI, 0e3 JOTpMMaHHS AKX BaXKO MOBIpUTHU y AepKaBHY
BOJIIO TTOIOJIaTV KOPYIILLiIO B YKpaiHi.

[IpoTre po3MexyBaHHSI HepPaBOMIpPHOI BUTOAM Ta IIOJapyHKa CIIy>KOOBLIIO
YCKJIQJIHIOETBCSL Uepe3 HasiBHI y HOpMax 3akoHYy YkpaiHu «IIpo 3amobiranHs
KOPYIILii» OueBMIHI MPOTaJIH, a caMme: BiICyTHICTb y IepelriKy Oim3pKux ocib
pigHOrO IfmabKa, pioHOI TITKM, IUIEMIHHMKA Ta IUIeMIHHWIL; BIICYTHICTH Y
dopmymoBaHHI 0OMeXeHb Oflep’KaHHS IIOJAPYHKIB 3araJIbHOIIPUIMHSATHMX
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IIOJIAPYHKIB Bif Opy3iB, a He TUIBKM sIK IIposAB roctrHHOCTL. Y KK Ykpainu cmig
3aKpilnUTV 00YMOBJIEHICTh MK CTOpOHaMM HaJJaHHS-OJlep>KaHHS HellpaBOMipHOT
yrogy, OOOB'S3KOBICTh Y IOMCIIO3UIIISIX KOPYILIVMHMX 37I0YMHIB KOPUCIIVIBOTO
MOTWBY IJISI Ofep KyBada HelIpaBOMipHOT BUTOIIMI.
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